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Passed by Shri Adesh Kumar Jain, Joint Commissioner (Appeals)

9 Arising out of Order-in-Original No. 16/BODAL/DIV-I/A'BAD SOUTH/AC/JDM/20-2023-24

dated 12.07.2023 issued by The Assistant Commissioner, CGST & CX, Div-li,
Ahmedabad South Commissionerate

& 3dTelera] &1 AT U TdT Name & Address of the Appellant / Respondent

{

'} S Appellant ) Respondent

i M/s Bodal Chemicals Lid, The Assistant Commissioner, CGST & CX,
] 123-124, PHASE-], GIDC., VATVA, | Div-ll, Ahmedabad South Commissionerate
i AHMEDABAD-382445

| 5 s § e ﬁéwﬁsﬁmﬁ@aaﬁéﬁﬁmﬁ TR, o
(a) | UTRISHYOT & WAET 3TUIE CRR &Y Hevell oy |
!

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.

National Bench or Regional Bench of Appeliate Tribunal framed under GST Act/CGST Act in the cases where
i one of the issues involved relates Lo place of supply as per Section 108(5) of CGST Act, 2017.

1
i . . I .

: | State Bench or Arca Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in |
: ¢ para- (A){i) above in terms of Section 109{7) of CGST Act, 2017 ’

" i) ! Appeal to the /\chllate Tribunat shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
i - accompanied with a fec of Rs. One Thousand for every Rs. One Lakh of Tax or input Tax Credit involved or the
difference in Tax or tnput Tax Credit involved or the amount of fine, fee or penalty determined in the order
appealed against, subject to a maximum of Rs. Twenty -Five Thousand.

[ - - — e S

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant :
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST APL- |
05, on common porial as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied by a copy |
of the order appealed against within seven days of filing FORM GST APL-05 online. '

- (8)

) Appeal 10 be filed before Appellate Tribunal under Sectien 112(8) of the CGST Act, 2017 after paying -
+ (1) (i)  Full_amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and '
(i) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in addition to the
amount paid under Section 107(6) of CGST Act, 2017, arising from the said order, in relation to which
the appeal has been filed. o e
FUIY 77T TITThE Gentral Goods & Service Tax { Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has provided
that the appeal to tribunal can be made within three months from the date of communication of Order or
. date on which the President or the State President, as the case may be, of the Appellate Tribunal enters i
' office, whichever is later. :

L Q) ey adrohy uifed e sda fEe evd @ deidd o, freqa 3 FdEAaA gEuTEr &6
- farn, sdemelt Ry dauET www.chic gov.in & CW A &
tor claborate, detailed and latest provisions relating to filing of appeal to.the appcllate authority, the
! appellant may refer to the website www.cbic.goy.in.
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ORDER-IN-APPEAL

Brief Facts of the Case :
M/s. Bodal Chemicals Limited, Plot No.123-124, Phase-],
G.I1.D.C. Estate, Vatva, Ahmedabad 382445 (hereinafter referred as

‘Appellant’) has filed the appeal against Order-in-Original No. 16/Bodal/Div-
I1/ABad-South/AC/JDC/2023-24 dated 12.07.2023 (hereinafter referred as
‘Impugned Order) passed by the Assistant Commissioner, CGST, Division - 1I,

Ahmedabad South (hereinafter referred as ‘Adjudicating Authority’).

2 Briefly stated the facts of the case is that presently the ‘Appeliant’ is
holding GST Registration - GSTIN No.24AAACDS352M1ZN and in the erstwhile
regime, were holding Central Excise Registration No. AAACDS352MXMO001,
AAACDSS52MXM002, AAACDS352MXMO0O03, AAACDS352MXMO004,
AAACDS352MXMO06, AAACDS352MXMO007, AAACDS352MXMO008,
AAACDS352MXMO1S & AAACDS352MXMO16 has filed the present appeal on
28.08.2023. They are engaged in the manufacture of goods, falling under
Chapter 29 of the HSN and availing the facility of credit of duty paid on inputs,
Capital goods and input services. During the verification of Transitional Credit
of Tran-1 records of the appellant, it was observed that the appellant have
5\ Trans-1 Credit amounting to Rs.31,24,017/- (Rs.20,40,899/- as
q‘j_/\ion Cess and Rs.10,83,118/- as Secondary Education Cess) of
kgl ed credit of Central Excise/Service Tax which is inadmissible to them
the provisions of Section 140, 140(1),(2),(3) of the CGST Act, 2017 read

+ with Rules 117 to 121 of the CGST Rules, 2017.

3. Accordingly, upon issuance of a Show Cause Notice No.V.20/16-
12/SCN-Bodal/2019-20 dated 24.06.2019 was=isswed=to the Appellant for the
wrongly carried forward credit amounting to Rs.31,24,017/- (Rs.20,40,899/-
Education Cess and Rs.10,83,118/-Secondary Education Cess) under
provisions of Section 140(1)(i) and required to be recovered under Section 73 of

the CGST Act, 2017 read with Rule 121 of the CGST Rules, 2017.

4. Thereafter, the adjudicating authority vide impugned order dated
12.07.2023 has confirmed the demand of Rs.31,24,017/- (Rs.20,40,899/-
Education Cess and Rs.10,83,118/-Secondary Education Cess) under proviso
to Section 73 of the CGST Act, 2017 read with Rule 121 of the CGST Rules,

2017, interest at appropriate rate as applicable, under Section 50 and 10%

penalty under Section 73 of the CGST Act, 2017 on the following ground:

(i) Cess has been clearly excluded to be as eligible for cavrry Jorward as ITC in

TRAN 1. Therefore, there is no iota of doubt that Cess of any kind except National

1
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Calamity Contingent Duty (NCCD), which was so specified in Explanations I and
2 specifically could be. allowed to be carried forward and adjusted again =
Output GST Liability. It may be noted here that this NCCD is allowed to be
transitioned not as CENVAT credit, but because it is specifically included as

"Eligible Duties" in Explanations 1 and 2 of Section 140 of the Act.

(i)  Replying upon the Hon'ble High Court of Madras vide order dated
16.10.2020 in the matter of Assistant Commissioner of CGST and Central Excise
Vs Sutherland Global. Services Private Limited reported in [2020] 83 .GSTR
259(Mad.) has held that the Assessee was not entitled to carry forward and set
off of unutilised Education Cess, Secondary and Higher Education Cess and
Krishi Kalyan Cess against the GST Output Liability with reférence to Section
140 of the CGST Act,2017.

(i) The unutilized C‘éhtral Excise/ Service Tax CESS as transitional Credit is
not admissible to them as per the provisions of Section 140, 140(1), 140(2),
140(3) of the CGST Act, 2017 read with Rules, 117 to 121 of CGST Act, 2017.1
find that availing the ineligible amount as Transitional Credit in violation of the

provisions of Section 140, 140(1), 140(2), 140(3) of the CGST Act, 2017,.

5. Being aggrieved with the impugned order the appellant has filed the

present appeal on 22.06.2023 on the following grounds:

and no action may be taken. The adjudicating authority has ignored the said
submissions of the ‘appellant. The impugned order is thus unreasoned and
therefore is not sustainable.

The appellant submits that the entire proceedings is without jurisdiction. The
jﬁrisdiction of the appellant is with" the state tax authorities and therefore any
proceedings could have been initiated by the state tax authorities only. The
present proceedings being beyond jurisdiction is void ab initio. The
adjudicating authority has erred in relying upon the provisions of section 6 of
the CGST Act, 2017. Ongoing through the provisions of section 6(1), it is
revealed that the officers of the state are authorized to be the proper officer for
the purpose of the present act subject to the conditions: Here, the question is
that the appellant is registered under the territorial jurisdiction of state tax
authorities and under the said circumstances whether the Central Tax
authorities could be considered as proper officer. It is submitted that no such

notification for cross empowerment have been issued by the Government and
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.aerefore assuming jurisdiction SUO MOTO is not legal and proper. The.
impugned order having been passed without there being any notification
empowering the adjudicating authority to act as proper officer is without
authority of law. The adjudicating authority. has referrgd to a letter dated
22.06.2019 of the Principle Director Genéral, DGGI, New Delhi on cross
empowerment. The appellant submits that such a letter from Principle Director
General cannot be consider to have been issued by the government and a
notification on the recommendation of council.

The appellant submits that on receipt of the intimation for personal heal_”ing.
The authorized representative of the appellant vide his letter dated 17.04.2023
referred to the judgment of the Hon'ble High Court of Bombay in the case of
Godrej & Boyce it was also intimated by him that the Union of India has filed a
special leavé petition against the said order of the Hon'ble High Court of
Bombay. In view of the above facts, it was requested by him to transfer the case
to call book. The adjudicating authority has negated the request of the
appellant on the ground that the said circular for transferring the case to call .
The appellant had submitted that the constitutional validity of the retrospective

endment brought about in section 140 of the Act with effect from

0%,8,A2017 was inequitable arid arbitrary. The appellant had referred to . the

Whereas the adjudicating authority stated that the Circular was issued for
transferring the cases to call book prior to the implementation of GST. Such an
approach reveals of the pre-determined and pre-judged of the adducing
authority in clear defiance of the circular of the board. The appellant submits
that the said circular has not been withdrawn and therefore is required to be
followed.

The adjudicating authority has chosen to refer to the judgement of the High
Court of Madras by ignoring the sub judice case of GUJarat High Court . and
decision of Bombay. The above facts clearly point out pre-determined and pre-
judged approach of the adjudicating authority without considering the judicial
discipline.

The impugned order sought to recover interest in section 50 of the Act. The
appellant submits that they had all along maintained the amount of cess credit
taken as balance except for a few months during which due to change in staff
the amount was utilized. Therefore the interest under section 50 would be
recoverable only if the transitional credit of Rs. 31,24,017/- was utilized. The

same can be observed from the electronic credit ledger of the appellant.
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% The adjudicating authority has imposed has maximum penalty which could be
imposed under section 73 without aséigning any reasons as to why t1
maximum permissible penalty was being imposed. There is absolutely nothing
on record with suggest that the appellant had acted in any way in defense of
law..

X4

Vide their additional submission dated 25.08.2023, it has been intimated that

they had deposited- the entire amount of cess amounting to Rs.31,24,017/-
vide DRC-03 dat‘e_;g*QZ,%Q’Z.ZOZS.

PERSONAL HEARING

6. Personal hearing in the matter was held on 09.01.2024, wherein Shri
'N.K.Tiwari, Retd. Assistant Commissioner appeared before me on behalf of the
appellant as authorised representative. Shri N.K.Tiwari reiterated the written
submission. He further requested that since the issue is still pending in
Hon’ble Supreme Court, the case may be kept in Call Book till the outcome of

the department’s appeal pending in the S.C.

DISCUSSION AND FINDINGS

7. I have gone through the facts of the case, written submissions

made by the ‘appellant’. 1 find that the main issue to be decided in the

w ‘.d(?/r
QCENTA,
S

instant case is {i} whether the appeal has been filed within the prescribed

time- limit and {ii) whether the appeal filed against the impugned order

3

. 3

% [“for rejecting cenvat credit of Education Cess and SHEC wrongly carried

] .
.»f"'/forward of Rs. 31,24,017/- can be set aside.

8. First of all, I would like to take up the issue of filing the appeal and
before deciding the issue of filing the appeal on merits, it is imperative
‘that the statutory provisions be gone through, which are reproduced,

below: -

SECTION 107. Appeals to Appellate Authority. — (1) Any person
aggrieved by any decision or order passed under this Act or the State Goods
and Services Tax Act or the Union Territory Goods and Services Tax Act by an
adjudicating authority may appeal to such Appellaﬁg Authority as may be
prescribed within three months from the date on which the said decision or
order is communicated to such person.

(3) .....................

(4) The Appellate Authojrpity may, if he ig satisfied that t‘he’ appellant wqfi
prevented by sufficient cause from presenting the appeal wz-thm the aforesakz)
period of three months or six months, as the.case may be, allow it to be
presented within a further period of one month.
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0. I observed that in the instant case that as against the impugned
order dated 12.07.2023, the appeal has been filed on 28.08.2023 i.e.
appeal filed within the normal period prescribed under Section 107(1) of
the CGST Act, 2017. I find that the present appeal is well within the time

limit and I prbceed ahead to decide the case.

10. 1 have carefully gone through the facts of the case available on records,
submissions made by the ‘Appellant’ in the Appeals Memorandum as well as
through additional submission. I find that the ‘Appellant’ had availed the credit
of Central Excise/Service Tax of Education Cess and Secondary & Higher
Education Cess amounting to Rs. 31,24,017/-through TRAN-1 as transitional
credit. Accordingly, a SCN dated 24.06.2019 was issued to the appellant in this
regard. Thereafter, the adjudicating authority vide impugned order has
confirmed the demand of wrongly availed credit of Cesses. Further, I find that
the adjudicating authority has confirmed the demand of Rs. 31,24,017/- under
proviso to Section 73 of the CGST Act, 2017 read with Rules 121 of CGST
2017, interest as applicable, under Section 150 and penalty of Rs.
/— under Section 73 of the CGST Act, 2017.

' carefully going through the submissions of dppellant I find that the
ellant had reversed the ITC amounting to Rs.31,24,017/- vide DRC-03
challan no.AD240723018236B dated 22.07.2023 without accepting the
contention of the department given in the SCN dated 24.06:2019 voluntarily.

12.  Further, from the submissions of appellant 1 find that the appellant is
mainly contending that the Section 140(1) refers to ‘CENVAT Credit’ carried
forward in the return and the explanation to Chapter XX “Transitional
Provisions’ states that the term ‘CENVAT Credit’ used in this chapter shall have
same meaning aé assigned to them in the Central Excise Act, 1944 or the rules
made there under (i.e. CENVAT Credit Rules, 2004) ; that in view of said
provisions, a registered person shall be eligible to carry forward the credit into
the GST regime. The appellant has accordingly contended in this appeal that
on a co-joint reading of Section 140(1) and aforesaid Explanation, it is evident
that any credit which qualifies as eligible CENVAT Credit under the CENVAT
Credit Rules, 2004 and shown in the return filed under-erstwhile regime, shall

be carried forward into the GST regime.

13. 1 find that the appellant has further contended that vide CGST
(Amendment) Act, 2018, explanation 3 was inserted-With'retrospective effect

from 01.07.2017 that inter-alia clarified that “eligible duties and taxes” will not
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include Cess, not specified in Explanation 1 and 3 ; that the said amendment
has not been notified by- the Government and presently, not in operatior.

chordingly, ‘chey had carried forward the CENVAT credit accumulated on
account of Cesses. _thrd’u'gh TRAN-1.

14, Since, the appellant has contended that the amendment that excluding
Cess in “eligible duties and taxes” has not been notified by Government, I refer
the relevant Explana{ion 3. The same is reproduced as under :
Explanation 3.- For removal of doubts, it is hereby clarified that the
expression "eligible duties and taxes”excludes any cess which has not
been specified in _'Explanation-Z or Explanation 2 and any cess which is
collected as additi@nal duty of customs under sub-section (1) of section 3 of
the Customs Tariff Act, 1975 (51 of 1975).]
The Explanation 3 is inserted w.e.f. 01.07.2017 by s.28 of ‘The Central Goods
and Services Tax (Amendment) Act, 2018 (No. 31 of 2018)’. And the Government
of India vide Notification No. 02/2019 - Central Tax dated 29.01.2019 appoints
the 01.02.2019, as the date on which the provisions of the Central
Goods and Services Tax [Amendment) Act, 2018 (31 of 2018}, except clause
(b) of section 8, sectionl?, sectionl8, clause (a) of section 20,sub—clause‘(i) of
clause (b} and sub-clause (i) of clause (c¢) of section28, shall come into force. In
the present matter the SCN vide which demanded the. wrongly availed
ransitional Credit is issued on 24.06.2019. Accordingly, I do not find any
force in the contention.of the appellant. In view of foregoing, I am of the
considerate view that in the present matter, as per Section 140 of the CGST
Aét, 2017 it is very much clear that transitional credit of Education Cess and
Secondary & Higher Education Cess under TRAN-1 is not admissible. As the
appellant has deposited the amount of Rs. 31,24,017/- vide DRC-03 dated
22.07.2023, the same is required to be appropriated towards the demand
raised.
15. Further, as regards to order for demand & recovery of interest the
appellant has contended that they maintained the amount of cess credit taken
as balance except for a few months during which due to change in staff the
amount was utilized, hence levy of interest is incorrect. However, If tax is
payable under Section 73, interest shall also be payable under Section 50 of
the CGST Act, 2017. Accordingly, the adjudicating authority has held that the
noticee has carried forward transitional credit and therefore ordered for
recovery of interest under Section 50 of the CGST Act, 2017. Accordingly, I do

not find any force in the contentions of the appellant in this regard.
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16. Further, as regards to imposition of penalty of Rs.7,80,138/- I find that
the appellant has contended that penalty under Section 73(9) of the CGST Act
is not imposable in the matter of wrong availment of input 1taX credit. Whereas,
in the present case they had carried forward CENVAT crédi_t lying in balance as
on 30.06.2017- in electronic credit ledger pursuant to rollout of GST w.e.f.
01.07.2017 which is permissible aé per Section 140(1) of the CGST Act.
Accordingly, the appellant has contended that there was no such deliberate
and mala-fide intention to avail excess input tax credit and therefore, charging
interest and penalty in the instant case is not tenable. Accordingly, I hereby

refer the relevant provisions.

Section 73. Determination of tax not paid or short paid or erroneously
refunded or input tox credit wrongly availed or utilised for any reason
other than fraud or any willful-misstatement or suppression of facts.-

(1) Where it appears to the proper officer that any tax has not been paid or
short paid or erroneously refunded, or where input tax credit has been

wrongly availed or utilised for any reason, other than the reason of fraud

R,

fenn .,“;;;_\\or any wilful-misstatement or suppression of facts to evade tax, he shall

N\ %serve notice on the person chargeable with tax which his not been so paid

<
G4
Sy Y
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® ®

F %o which has been so short paid or to whom the'rseﬁmd has erroneously
i en made, or who has wrongly availed or utilised input tax credit,
requiring him to show cause as to why he s:hou-ld not pay the amount
specified in the notice along with interest payable thereon under section 50

and a penalty leviable under the provisions of this Act or the rules made

there under.

Section 73. Determination of tax not paid or short paid or erroneously
refunded or input tax credit wrongly availed or utilised Jor any reason

other than fraud or any willful-misstatement or suppression of facts.-

(9) The proper officer shall, after considering‘“tﬁé‘:}'éfﬁ%é:’éfentation, if any,
made by person chargeable with tax, deterﬁiiﬁéﬁ:ﬁét amount of tax,
interest and a penalty equivalent to ten per ceri't';'"of't«‘ﬁz.b?é or ten thousand

rupees, whichever is higher, due from such person and issue an order.

19.  In the present matter, as discussed in foregoing paras I find that the
appellant had wrongly carried forward ITC of Cess amounting to
Rs.31,24,017/-. The appellant had reversed the cenvat credit of cesses
amounting to Rs.31,24,017/-. beyond 30 days of the show cause notice issued.

Therefore, they are liable to pay penalty under Section 73 of the CGST Act,

7
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2017 and the penalty imposed by the Adjudicating Authority under Section
Section 73 of the CGST Act, 2017 is legal and proper. B

20.  Now coming to the point of the appellant that the adjudicating authority
does not have the jurisdiction in deciding their case as they fall under the
jurisdiction of the State. In this regard, the adjudicating authority has rightly
quoted the provisions of Section 6(1) of the CGST Act, 2017 16.1 to 17.4 of the
impugned order.. Apart .from which, here I would like to reproduce the
clarification provided by the CBIC letter D.0O.F.No.No.CBEC/20/43/01/2017-
GST dated 05.10.2018 at para 2 which is self explanatory:-

2. In this regard, GST Council in its 9% meeting held on 16.01.2017 had
discussed and make recommendations regarding administrative division of tax
payers and concomitant issues. Tﬁe recommendation in. relation to cross-
empowerment of both tax authorities fo} enforcement of intelligence based action
is recorded at para 28 of Agenda noté no.3 in the minutes of the meeting which

reads as follows:-

viii. Both the Central and State tax administrations shall have the power to

take intelligence based enforcement action in respect of the entire value chain”

3. It is accordingly clarified that the officers of both Ceniral tax and State tax
are authorized to initiate intelligence based enforcement action on the entire
taxpayer’s base irrespective of the administrative assignment of the tax payer to
any authority. The authority which initiates such action is empowered to
complete the entire process of investigation, issuance of SCN, adjudication,

recovery, filing of appeal etc. arising out of such action.

21. In view of the above discussions, I do not find any infirmity in
the impugned order and thus the Order-in-Original dated 12.07.2023 is

upheld.

22. rfieraT GTCT & &Y TS SIS T (USRI U aiie & [T STl gl
The appeal filed by the appellant stands disposed of in above terms.

Vijayalaks ; (Adesh Kumiac ain)
(Sujpgrintendent Appeals) - Joint Commissioner {(Appeals)
Central Tax, Ahmedabad.
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Jv R.P.A.D.
To,

M/s. Bodal Chemicals Limited
Add. Plot No.123-124, Phase-1,
GIDC Estate, Vatva
Ahmedabad — 382445.
Copy to: _
The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
The Commissioner, CGST & C. Ex., Ahmedabad-South.
The Dy/Asstt. Commissioner, CGST, Division-II, Ahmedabad South.
The Range Superintendent, CGST AR-III, Division-II, Ahmedabad South.
~ The Superintendent (Systems), CGST Appeals, Ahmedabad.
Guard File.
P.A. File
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